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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

INX T=EE MATTER OF
SIMPS0ON TIMBER COMPANY,

Appellant, PCHB No. 178

V5. ORDER
C_YX2IC AIR POLLTTION
CONTROL AUTHORITY,

Resvondent,

ETRTZ O WASHINGTZY,
ZZFERTMENT OF ZCOLIGY and
ZIZRRTMENT OF NAZ AL
STURCES, and FUZEZT SOUND
ZCLLUTION CONTRS
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Amicus Curiae.
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Eaving carefully considered the briefs submitted in accordance with
the agreement reachad at the pre-hearing conference held on October 19,
1872, the 2olluzica Control Hearings Board is of the opinion that the

burning persct I-ox thea Department of Natural Resources relied upon by
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1 =-2 appellant 3_-2s5~ TrTper Corpany, did not absolve 1t from corplying

o

w1th Section 9.03 oI Ragulation I of the Clyrpic Airr Pollution Control

Authority relatins tTo visdal emissions.

<)

4 % From which 1t follows that the Motion of the appellant Simpscn
5| Timber Company tc Dismiss the "Notice of Violation--Citation" Number 118
§ | heretofore served upon it by the Olympic Air Pollution Control Authority
i
7 ishould be, and it 1s hereby denied.
8, DONE at Olympia, Washington this ‘th day of February, 1973.
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‘o2 rPIC AIR POLLUTION FINAL TINMDINGS OF FACT,
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=—1ss10n violation of respondent's Regulation I;

"LTTEZIP ke2ang an appeal of a $250.00 civil penalty for

an
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aring bafore the Pollution Control Hearings
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LS attorpev rold B. Ggatry; 1nterveror Wosman
~< MNatural Rescorces aopearing through 1ts atterney, T. Peinhard G. Wol
cm.cus curiaa Viashington State Departrent of Ecology through 1tis

a-torrey 'lick Lufford ard Puget Sound Air Pollutien Control Agsncy

sz-2aring tnrough 1ts etrcorney. Keith D, 1zloffan

: ond Board rorher

n

~_nmzapt o- thz hearaing being Valt i'oedward, /. A. Gissberg, and Ja—es 7
I z2nvy., Since that tims, Board rember Jawzs T. Sheehy resicrad ard Ifar
Y 3

0}
[ne)
O
fu
b
jan
g
1]
<
l.-l
o |
1a]
0
O
'3
tn
l.l
u
i
by
L
N

S 0of the parsiss

h
~-2 transcrip:t, the arcuwents, the erhibits, the brie

1=y

=2 exceptions Z:led ard denied the exceptions filed, records and Z:jes
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Conclusions of Law and Order; and the Scarvrd
-=g serval za:d Second Proposed Findings, Conclusions and COrder Lote
cart:fired rail, rsturn receipt requested an
znty davs Pz-2-g elassed from said service; and

. ADJUDGED aVD DECPIED that said Second Freozes

Tircircs cf Fazi, Zonrcliusions oif Lawv and Order, dated the 26th dav of
J2c2-z2z, 157:, and Lrcorporated by this reference herein and attacher
~ara2cs =2z ZT--:2.7 A, are adopted and hereby entered as the Board’s
Timal Ii-Z_-zZ3z of Facz, Conclusiecns of Lav and Order herein.
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BCFORE TIHE
POLLUTION COWTROL HEARINGS BOARD
STATE OF WASHINGTON

MATTCR OF
TIMBER COMPANY,
Appellant,
vs.
_YM2ZC AIR POLLUTION PCHB llo. 178
CONTROL AUTHORITY,
SECOND

PROPOSED FINDINGS OF FACT,
CONCLUSIONS AND ORDER

Respondent,

ATZ OF WASEIRGTOX,
ARTHMENT OF NWATURAL RESOURCES,

intervendor,
PARTVENT OF ECQOLOGY, and
ZUGIT SOUXND AIR POLLUTION
CCUTROL AGENCY,

Amicus Curiae.
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This rzttexz, the appeal of $250.00 civil penalty for an alleged
visual erission violation of respondent's Regulation X, came on for

hearing kefcre the then Board members at Lacey, Washington, on

EXIIIBIT A
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2. 17, 19735,
Appecararces b 2re Gerald L. Vhitcorb, appellant; Fred D. Gantry,
rospondent, andé T. Reinnara G. \'0lff, intervenor. Keith D. McGoiiZin,

counscl for Puget Sound hir Pollution Control Agency, amicus curiae,

1

was present but took no part in the proceedings. Richaxd Reinertsen,

Olympia court reporter, recorded the proceedings.

At the outset, the Order issued by the Board in this matter ox

Tabruary 7, 1973 was vacated.

on July 3, 1973, the Board member and chairman, Walt Weodwazdg,

m
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+hen Board memnber, James

[¢]]

Sheehy, agreed on proposed Findings

&)
'
I[I

fu
()
cl

, Conclusions ané Order which were thereafter provided to the

“TlES.

Since that time, Board member Jares T. Sheehy has resigned

{¢)
fn

ané Mary Ellen lMcCaffree has replaced him on this Board.
Eaving considiered the transcript of the hearing, the arguments
the briefs of the parties, the exceptions filed

and otherwise b=ing fully advised in the premises, the Pollution

Zsmz-ol Hearings 2oard rakes and enters these second
PROPOSED TINDIIGS OF FACT
I.

On Augus= 1, 1972 appellant (Simpson) was issued a burning permit
oy the Deparwrent of Natural Resources (DN¥R) authorizing Simpson to
bHern 78 acres o slash on its property about nine miles westerly of
Olvmopia 1o Tazrston County. The perrit was issued for a burn for the

5 a forsst fire hazard and for the preparation of the

site fcr reforestation. The permit was conditioned, for purposes {
rzlavant t©s this apodeal, upon and subject to its automatic suspensiol
SEZCCID PFIECEZO FINDOINGS,

COLILUSIONS AND QOR20ZR 2
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"iiLring any stace of an air pollution episode, as defined in
RZW 70.94.710-730, when declared by the Department of Ecology.
II.

The permit issued by DIR was in compliance with its smoke manage-
ment procedures and plan and the permit was exercised and the burn
conducted by Simpson on August 1, 1972 in accordance with a specific’
plan for the burn which had been approved by DNR in accordance with
all conditions of the permit.

III.

The permit was.issued by an authorized DNR employee at the site
eI th2 burn only after DNR had notified the Department of Ecology of
tiie fzcts of the burn and after consideration had been given to the
corrent weather and forecast thereof. No air pollution episode was
Zoracast by the Departrent of Ecology. It was anticipated by DNR that

Tn2 sToxe ané particulate from the burn would rise vertically and become

f

11 a cloud base at 2,500 feet and stay at that level and disperse

oixe

-~ &

.
-

easterly movement without being noticed by Olympia residents.
Hoiever, contrary to the planned and anticipated results of the burn,
s—oxke and particuolete did ceome down in Olympia despite the plan of DNR
To prevent that occurrence.
Iv.
The burn was the source of 2 heavy fallout, in midafterncon of
atgust 1, 1972, in and near the city of Olympia, on property of persons

ha

rt
o

oche

H

S:-»son, of "fly ash" or particulate of a size up to one

H
cr
H

of &n inch in diameter and of such numbers so as to be

e

daa e

1ndividually readily visible falling from the sky. The fly ash or

SCCOND PROPCSID FINDINGS,
CGLICLUSIONIS AND GCRDER 3
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1 i ozrticulate fell uvpon ard into the interior of automobiles with such

12

ansity as to cea2s2 them to have to be cleaned and was accompanied by

sto%e and the strong smell of smoke in the air. Such fallout dac

L)

Ha

constitute an annovance to some citizens of Olympia.

V.

30

6 Section 9.03(c) of respondent's Regulation I makes 1t unlawful for

=1

anv "person to cause or allow the emission of particles of such size

§ | and nature as to ke visible individually in sufficient number to cause

§ 'arncvznce to any other person . . . if such particles fall on real

13 | czczerzv other than.that of the person responsible for the emission.”

iz i VI.

A ; Raspondent issued to appellant Notice of Violation No. 116, citingr
12 s2-zion 9.03 of respondent's Regulation I. In connection therewith, «

'—.
1

c-v-1 penalty assessment of $250.00 subsequently was served on appellant

13 | & -=2spondent. Tne notice of violation and the penalty are the subjects
i3 &f <:t:.s appeal.

iv T-om these Proposed Findings, the Pollution Control Hearings Board
I3 :c:*es to these

i3 ' PROPOSED CONCLUSIONS

23 ! I.

-1 ! Tha essential issue of law in this case may be stated as: does

22 'ins rege:lztion of a slash burn, by the Department of Natural Resources,
<2 !:ursuant =0 znZ consistsnt with the Washington Clean Air Act

+ | (RCW 70.54.£53, et seqg.) preclude the local air pollution control

| ]
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Zron issuing a cltation to the permit holder for the

[
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o of local particulate emission standards?
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We believe =~&= the guestion ~ust be and is answered in the

st tne reasoning of the then minority opinion

-

[

giiirmative. Ve z
contained ain the proposedé Findings of Fact and Conclusions of Law
dated July 3, 1973, which have herertofore been provided to the parties.
iI.
RCW 70.94.660, the section in point here, prescribes a different
regulatory schere for fires to akate forest fire hazards, prevent fire
hazards, instruct public officials in methods of forest fire fighting

™
ia

ior silviculturzl operations to improve forest lands. It was the

M
fh

1~

ecisiative intent to, in effect, prempt the field in these special

tn

arzas by prescribing these specific and special regulatory schemes.
~”his was in view of the comwpeting public interest involved; i.e., forest

ire prevention versus air quality. Thus, when the appropriate

Fh

roccadures are followed under RCW 703.94.660 et seg. in approprlate cases,

'

scch as was undisputably the case here, any local air pollution control
zuthority regulat:ons éo not apply. This is particularly true since
oz=ar a2uthorities cspend upon the Clean Air Act for their authority and

t22 Depariment of Natural Resources has the exclusive authority to issue

. Tne type of burn.ng permit here involved. Respondent does not have

authority to issua2 slash burning permits and does not claim authority.
IIT.

RCW 70.%45.6%0 provides for cooperation between DNR and other air
pollution conzrol authorizies to avoiad duplicating inspections and
separate permits " . . . in the regulation of outdcor burning not
included in RCW 70.94.660 . . .". That language indicates that the
legislatire &.& not contenplate that duplication was involved in regards

SCCOID pnoaas D TINDINGS,
COlCLUSI AND ORSIR 5
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1 . =2 Darraits issuei order BT 706.94.6560. Thus, the legislative intent 1.,
2 ie“a:tlng .660 v a2s t2 prescribe a special regulatery burn scheme that
3 %prenpted the field 1 these spacial areas.
& Appellant was not in violation of the Clean Air Act of the State
5 | of washington nor, under the facts of this case, was it in violation of
6§ | Section 9.03(c) of respondent's Regulation I.
7 mTherefore, the Pollution Control Hearings Board issues this
s PROPOSED ORDER
9 ~he appeal is sustained and the Notice of Violation and the civil
10 | ceralsy are reversed and ordered stricken.
11 DONE at Lacey,‘Washlngton this ;Q&%? day of Jahd2u5ﬁ1 lQ?éé,
12 POLLUTION ;JEITROL HEARINGS BQOARD
- (
13 7’35? /76:/.:0//—3"41’
14 W. A. GISSBERG, Memker
)
2 r\i\\\ C@AQAD-F’-‘E‘::SC‘-J'H -
e MARY ELEN McCAFFREE, Iﬂe‘:nber
IV
!
is : HMINORITY OPINION
i
i ! I diss=nT.
23 : mhe carcinzl issue in this matter is posed by this gquestion: Does
=d }:he issuance of a valid burning permit by the State Department of
22 !xatgral Daesc.rzes carry with it a right to pollute to the extent that
23 Elo-:al a1 Toliution conzrol regulations are violated?
21 E Sectror $.C3(c) of raspondent's Regulation I is a clear and concise
23 is:ate—e:: wmrecn raves 1+ unlawful to cause emission of particulants whi{.
23 ’a::oy perszns ©I cauas2 Zfallout on the real property of persons other taar
27 !SE.‘CO:ZD PRETDI5ZC TINDINGS,
CCONCLUSIONS 223 ORDER 6
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=-2s2 responsiblz for the exission. There are four exemptions, none of
w~xrch forgive parciculant emissions caused by a slash burn fire.
Appellant, confronteé by the thoroughly justifiable civil penalty
levied for the widsspread annoyance which it caused in Olympia and
environs on August 1, 1972, cannot waive.intervenor's permit as an

absolutaion.

The permit has nothing to do with it. That permit was no more 2

|-
0

lic2nse to pollute than a permit to carry a firearm is a license to

¢isturd the peace or to commit murcer.

- cannot conceive that the Legislature intended that RCW 70.94.660
smou_é be interpreted as a license to violate local air pollution control
regulations.

The appeal should be denied, znd Notice of Violation No. 116 and
<=2 civil penalty of $250.00 should be sustained.

HobL Flodderd

WALT WOODWARD, Chiyfman

SICOND PROZPOZZD FINDINGS,
CONCLUSIONS akd CRO=ER 7
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN TEZI MATTER OF
SI!IPS50ON TIMBER COMPANY,

Appellant, PCHB No. 178

FINDINGS OF FACT,
CONCLUSIONS AND ORDER

VS.

:2IC AIR POLLUTION
TROL AUTHORITY,

Respondent,

STATE OF WASHINGTON,
TIZNT OF NATURAL RESOURCES,
Intervenor,
STATI OF WASHINGTON,
ZZFRRTUENT OF ECOLCGY, and
zo<IT SOUND AIR 20LLUTION
COXNTROL AGENCY,

2Zmicus Curiae.
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Tnis vzttar, the appeal of $250.00 civil penalty for an alleged
visual enissicn violation of respondent's Regulation I, came before all

ne Pollution Control Hearings Board (W. A. Gissberg,
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)
M
n
0
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- oras:iding offzcaxz’ in the Soard's conference rcom at Lacey, Washingzea
o ¢y 17, 1973

i
3 [/ Dpecarances w~ere: Gerald L. Whitcomb, appellant; Fred D. Gentrvy,

responcent, and T. Reanhard G. Wolff, intervenor. Keith D. icGoiIin,

e

5 | counsel for Puget Sound Air Pollution Control Agency, amicus curiae,
§ | was present but took no part in the proceedings. Richard Reinertsen,
7 |0lvmpia court reporter, recorded the proceedings.

8 At the outset, the Order issued by the Board in this matter on

9 |Feoriz-y 7, 1273 was vacated.

10 - tnesses were sworn and testified. Exhibits were admitted.

11 |Clzsing arguments were made. Briefs were filed by all parties ancd

19 |a~zcuas curiae.

| Trom testimonv and arguments heard, exhibits examined and briefs

;
11 lconSLdered, the Pollution Control Hearings Board makes these )
-2 : FINDINGS OF FACT
_3 I.
- the afternoon of August 1, 1572, from a 78-acre slash-burn fire
©3 :z-:=2Z2 by appellant on appellant's land about nine miles west of Olympia,
~_-scon County, zhere was emitted a plume which produced a heavy pall .
s~oke ané a —assive fallout of fly ash over a large area of Olympia
2. 2-2 environs. Tae smoke caused alarm to some patients in an Olympia
+ ash was deposited on many parked automobiles in Olympia,

i .\
-uicaus;“g anncyance to the operators of those vehicles; During the
|

-~ - - - . o
-7 ,afternocn ol Aa.gust 1, 1972, respondent received scores of complaints ~
25 'frgm res.ésrzs oI Olympia and nearby Lacey concerning eye irritation

6 ‘ca.ssi Ty w72 s-oke and the annoyance of fly ash covering automobiles,

§ F “o §913-A
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IT.

An inspector on respondent's staff, afiter observing the sroke and
fallout in Olympia and after tracaing the plume to the slash fire, 1issued
to apoellant Notice of Violation No. 116, citing Section 9.03 of
respondent's Regulation I. In connection therewith, a civil penalty
assessment of $250.00 subsequently was served on appellant by respondent.
That penalty is the subject of this appeal.

III.

Section 9.03(c) of respondent's Regulation I makes it unlawiful to
cause or allow the emission of particles of such size ;nd nature as to
cause annoyance to persons other than the person responsible for the
—:1ssion and to fall on real property other than that of the person
responsible for the emission.

Iv. -

ippellant sought from and was granted by intervenor a burning pernit

pirsuzac to RCW 70.94.660. This permit was in effect at the time the

~= was ignited. Appellant filed a burning plan and otherwise complied

'with intervenor's regulations governing the issuance of the permit.

i
i
|

|

From these Findings, the Pollution Control Hearings Board comes
<o these
CONCLUSIONS

Lo

Althcuch the briefs filed by the parties in this matter discuss

imany legal ccnsiderations, we think only one relatively simple issue

=5 invoived. It can be posed by this question: Does the issuance of

| TZN22055 6 TI.CT,
CCLCLSSIONE AND ORDLER 3
“o 9925-A-
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z vaiid burnirg zesw v the State Departrert of Natural Resources
casrv with it & right to pollute to the extent that local air polluticn
control regulat-ons are violated?

II.

There 1s no i1ssue here of appellant being required to obtain Ircm

arother agency of government--such as respondent-~another permit.

J

"
-

espondent does not have authority to issue slash burning permits and
éces not claam such authority.
ITI.

~here 15 no issue here as to whether intervenor erred in granting
ezs=llant the slash burn permit. Intervenor acted in goed faith ang,
oresinably, in good judgment pursuant to its authority under RCY
70.54.660 1n 1ssuing the permit.
IvV.

Lt one tire the State’s Clean Air Act carried an exemption which

c_zzT.v absolved carsons holding valid burn permits from air pollution
'rzz_iraments of the Act. But in 1971, that exemption was repealecd.-
V.

ieanwhile, 2aé on August 1, 1972, there existed Section 9.03(c)
cZ respondeni's Regulation I. It 1s a concise and clear statement which
‘Ta%es 1t un_aws.l to cause the emission of particulants which annoy
sexsons or cz.s2 a fallout on the real property of persons other than -’
t-2se resscnz-czle for tne emission. There are four exceptions to

Section $.03!zY, none ¢ which forgive particulant emissions caused by

& slasnh burn Zire.
ZCDINGE G TAZT,
.CLLUSIONE AD QRILCR 4
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Appellanz, wnen corironted with the widespread annoyance causad In

[J3]

Olympia and environs on August 1, 1972 by particulant matter being

emitted by 1ts slash burn fire, cannot wave intervenor's permit as a=n

u-

absolution for that annoyance. The permit has nothing to do with it;
the permit is not a license to pollute any more than a permit to carry
a firearm is a license to dasturb the peace or to commit murder.

VII.

© o <1 ;2 n

Appellant was in violation of Section 9.03(c) of respondent’'s
10 ' Reguletion I on August 1, 1972 as cited by respondent's Notice of
Violation No. 116 and the subsegquent civil penalty of $250.00 issuead

1n connection therewith is reasonable.

-

Therefore, the Pollution Control Hearings Board issues this

ORDER

=t
113

Pt
(41}

The appeal :s denied and the civil penalty of $250.00 is sustained.

g ! DONE at Lacav, Washington this 3M£§ day of i}4L= . 1973.

I POLLUTION CONTROL HEARINGS BOARD

s WAL N pedhsrd

2, ! WALT WOODWARD, Chalryﬁﬁ“"
20
25 ; JAMES T. SHEEHY, Member
. E MINORITY OPINION
|

I ciss5en

(I
J
(r

Appellant, desiring to prevent a fire hazard and engage

12

in silvaculzural operat:ons to improve its forest lands, sought and

tJ
s

obtained & Surning perm:it from the Department of Natural Resources, the

C.

' Agancy wonich has the sole and exclusive authority to issue a permit for

R
=1

e e e e T

| TINDSINGE O -
CONCLUSIONS AT
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1 ' 5_.I° BuUrposes. Sa- TCY 70.94.660.

2 mnat statuts 22clares a fire of the type set by appellant as bexng
l

3 "for the protection of 11t f¢c or propecrty an / r i1n the publaic welfara ™

4 Additionally, the statute requires that the issuance and use of such a

5 | permit as appellant's, to be conditional, and 1t was, so as to comply

§ | with air quality standards established by the Department of Ecology aiter
£.11 consultation with the Department of Natural Resources. Nor c&id the
8 s1re cause the state air guality standards for suspended particulate

S me—zer to be exceeded. Respondent conceded at the hearing the fact that
i0 t*=2 parmit fully ccmplied with all provisions of RCW 70.94.660.

1 | Nevarzheless, respondent says since the fire caused the emission oI

Pt

12 ' sarzicles of such size and nature to be visible individually in suificie:x
13 ' ni-ser to cause annoyance to other persons, a civil penalty c¢an be

11! s.zczed irom appsallant.

13 In my view, th2 legislature, by the enactment of Chapter 232 of

s -~z ~2ws of 1971, Zx. Sess., being RCW 70.94.650 throuch 70.94.700,

LTi ==-z2~"-shed a rechad whereby a variance to the Washington Clean Air Act
s =-_.< be obtainec. The legislature having declared that appellant's

19 cer—it, whan 1ssged, was for the protection of life, or property and/or
ZO: -~ +tne Duoklic welifare, it as inconceivable that 1t was intended that

I2  for a= ac=Tico wnizn was carrying out those purposes.
ne c2-o-ity of =his Board correctly point out that at one time
(cntil the czsszce oI Chapter 232 of Laws of 1971, Ex. Sess.)

aspellant's cuorning wouald have been exempted from the provisions of the

c

BE ¢ - s .- . . .
<0 lzam ALz AZz. Eowsver, they fail to recognize that the shift is one
27 b T e Tl s —~— ~
=i TI.DINES oI TACTT,
Cuﬂbuuszan: =3 ORSER 6
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irc~ complctc ¢ -~rtier to one of special regulation. When the spesic.

11

been met and comp-:2é with by a permit holder, the sanctions of the
Clean Air Act shculd not apply. This is perhaps more readily uncde-stood
by an examination of Sectaon 1, Chapter 232 of Laws of 1971, Ex. Sess.
codified as RCW 70.94.650. That section gave special treatment to
burning permits issued for instruction in methods of fire fighting. A
s.r1lar regulatory scheme was established for such purpose, differing

i o-1» 1n designating another regulatory agency, namely, the Department

cZ Zcology. If one adopts the reasoning of the majority of this Board,

(83

wou2ld follow that if a permit were issued to burn an old dwelling

=~ :nstruction in methods of fire fighting, the instructor who lit
-he fire would subject himself to the penalties of the Clean Air Act.

Ir my opinion, the legislature has established for certain classes
=% Zires a spec:al set of regulations which, when followed, excuse or
vz what woulé ctherwise be a violation of the Act.

- would strixe the civil penalty and find appellant had not

YL Lo,

W. A. GISSBERG, Member

" vizlzted responcent's regulation.






